IN THE UNITED STATES DISTRICT COURT FILED
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA

U.S. DISTRICT ¢

MARTINSBURG JUL 0 2 2007
WALTER DUANE WHITE, WHEELING, WY S50
Petitioner,
v. CIVIL ACTION NO. 3:07-CV-8

(BAILEY)
JOYCE FRANCIS, Warden,

Respondent.

ORDER ADOPTING REPORT AND RECOMMENDATION

l. introduction

On this day, the above-styled matter came before the Court for consideration of the
Report and Recommendation of United States Magistrate Judge John S. Kaull. By
Standing Order entered on March 24, 2000, this action was referred to Magistrate Judge
Kaull for submission of proposed report and a recommendation [‘R & R"]. Magistrate
Judge Kaull filed his R & R on June 5, 2007 [Doc. 28]. In that filing, the magistrate judge
recommended that this Court deny the petitioner's Motion for Injunctive Relief [Doc. 7].

Pursuant to 28 U.S.C. § 636 (b) (1) (c), this Court is required to make a de novo
review of those portions of the magistrate judge’s findings to which objection is made.
However, the Court is not required to review, under a de novo or any other standard, the
factual or legal conclusions of the magistrate judge as to those portions of the findings or
recommendation to which no objections are addressed. Thomas v. Arn, 474 U.S. 140,
150 (1985). In addition, failure to file timely objections constitutes a waiver of de novo
review and the petitioner's right to appeal this Court's Order. 28 U.S.C. § 636(b}(1);
Snyder v. Ridenour, 889 F.2d 1363, 1366 (4th Cir. 1989); United States v. Schronce,

727 F.2d 91, 94 (4th Cir. 1984). Here, objections to Magistrate Judge Kaull's R & R were




due by June 19, 2007, within ten (10) days after being served with a copy of the R & R

pursuant to 28 U.S.C. § 636(b)(1) and Fed.R.Civ.P. 72(b). Objections were timely filed
June 13, 2007 [Doc. 27]. Accordingly, this Court will conduct a de novo review only as to
the portions of the report and recommendation to which the petitioner objected. The
remaining portions of the report and recommendation to which the petitioner did not object

will be reviewed for clear error.

I Procedural History and Factual Background

The pro se petitioner initiated is case on January 17, 2007, by filing an application
for Habeas Corpus Pursuant to 28 U.S.C. § 2241 [Doc. 1]. In the petition, the petitioner
appears to challenge the legality of a prison disciplinary proceeding. This case is before

the Court on the petitioner's Motion Requesting Emergency Injunctive Relief [Doc. 7}.

In support of his Motion, the petitioner asserts that after he filed administrative
grievances regarding the “disrespectful, oppreessive (sic), abusive way the staff speaks
towards the inmates over the public address system” he was told be would be placed in
disciplinary segregation for his own protection. See Doc. 7 at2. The petitioner asserts that
he has also requested that legal copies be made, but that his request was denied. The
petitioner asserts that such retaliatory actions were the result of his exercising his right to
file grievances. Thus, the petitioner requests an injunction preventing certain employees
of the Bureau of Prisons from retaliating against him for filing administrative grievances and

directing the Bureau of transfer him to a medical facility.

The standard for granting injunctive relief in this Court is the balancing-of-hardship
analysis set forth in Blackwelder Furniture Co. v. Seilig Mfg. Co., 550 F.2d 189 (4th Cir.

1977). In making this analysis, the Court must consider the following four factors:



(1) the likelihood of ireparable harm to the plaintiff if the preliminary injunction is

denied,

(2) the likelihood of harm to the defendant if the requested relief is granted,
(3) the likelihood that the plaintiff will succeed on the merits, and

(4) the public interest.

Direx Israel, Ltd v. Breakthrough Medical Corp., 952 F.2d 802, 812 (4th Cir. 1991)
(citation omitted). The “[pllaintiff bears the burden of establishing that each of these

factors supports granting the injunction.” Id. (citation omitted).
A court will not grant a preliminary injunction unless the plaintiff first makes a “clear

showing” that he will suffer irreparable injury without it. /d. The required harm “must be
néither remote nor speculative, but actual and imminent.” /d. (citations and internal
quotation omitted). If such harm is demonstrated, the court must balance the likelihood of
harm to the plaintiff if an injunction is not granted and the likelihood of harm to the

defendant if it is granted. Id. (citation omitted). If the balance of those two factors tips
decidedly’ in favor of the plaintiff, a preliminary injunction will be granted if the plaintiff has
raised questions going to the merits so serious, substantial, difficult and doubtful, as to
make them fair ground for litigation and thus for more deliberate investigation.” Rum
Creek Coal Sales, Inc. v. Caperton, 926 F.2d 353, 359 (4th Cir. 1991) (citations omitted).

However, “[a]s the balance tips away from the plaintiff, a stronger showing on the merits

is required.” Id. (citation omitted).

In his case, the petitioner has failed to establish that he will suffer irreparabie harm

if an injunction does not issue. Moreover, the petitioner's request is generally vague and




encompasses various types of actions that Bureau of Prisons staff performs as part of their

daily administrative responsibilities. Thus, were the Court to grant the petitioner the
requested injunctive relief, the It appears that the employees’ ability to do their jobs would
be significantly hampered and their authority significantly undermined. Therefore, the harm
to the respondent if the petitioner’s request was granted wouid be significant. Finally, the
petitioner has not established a likelihood that he will succeed on the merits of his claims

or that the public interest would best be served by the Court’s granting of his request.

HL Conclusion

It is the opinion of the Court that the Magistrate Judge’s Report and
Recommendation [Doc. 26] should be, and is, hereby ORDERED ADOPTED.
Accordingly, the Court hereby DENIES the petitioner’s Motion for Injunctive Relief [Doc.
71.

The Clerk is directed to mail true copies of this Order to all counsel of record and the

pro se petitioner.

DATED: July 2, 2007.

JORN PRESTON BAILEY
UNITED STATES DISTRICT JUDGE




