
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA

LARONE DEVICE BURTON,

Plaintiff,

v. Civil Action No. 3:08cv46
(Judge Bailey)

CMS MEDICAL SERVICE,
JAEL FULTON, C/O ROBERTS
AND C/O SOLE,

Defendants.

OPINION/REPORT AND RECOMMENDATION

I.    Procedural History

The pro se plaintiff initiated this civil rights action against the above-named defendants on

February 19, 2008.  In the complaint, the plaintiff asserts that defendants Roberts and Sole used

excessive force against him which resulted in a broken wrist.  In addition, the plaintiff asserts that

defendants CMS and Jael Fulton were deliberately indifferent to his serious medical needs for failing

to appropriately diagnose and treat his broken wrist.

On April 21, 2008, the plaintiff was granted permission to proceed as a pauper.  The plaintiff

paid his initial partial filing fee on May 21, 2008.  Accordingly, this case is before the undersigned

for an initial review and report and recommendation pursuant to 28 U.S.C.§§ 1915(e) and 1915A

and LR PL P 83.01, et seq.
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II.    Standard of Review

Because the plaintiff is a prisoner seeking redress from a governmental entity or employee,

the Court must review the complaint to determine whether is it frivolous or malicious.  Pursuant to

28 U.S.C. § 1915A(b), the Court is required to perform a judicial review of certain suits brought by

prisoners and must dismiss a case at any time if the Court determines that the complaint is frivolous,

malicious, fails to state a claim upon which relief can be granted, or seeks monetary relief against

a defendant who is immune from such relief.  Complaints which are frivolous or malicious, must be

dismissed.  28 U.S.C. § 1915(e).

A complaint is frivolous if it is without arguable merit either in law or fact.  Neitzke v.

Williams, 490 U.S. 319, 325.  However, the Court must read pro se allegations in a liberal fashion.

Haines v. Kerner, 404 U.S. 519, 520 (1972).  A complaint filed in forma pauperis which fails to

state a claim under Fed. R. Civ. P. 12(b)(6) is not automatically frivolous.  See Neitzke at 328.

Frivolity dismissals should only be ordered when the legal theories are “indisputably meritless,” Id.

at 327.

III.    Analysis

A.  CMS Medical Services

Although not specifically articulated, it appears that the plaintiff is attempting to state a claim

under 42 U.S.C. § 1983, which provides as follows:

Every person who, under color of any statute, ordinance, regulation,
custom, or usage, of any State or Territory or the District of
Columbia, subjects, or causes to be subjected, any citizen of the
United States or other person within the jurisdiction thereof to the
deprivation of any rights, privileges, or immunities secured by the
Constitution and laws, shall be liable to the party injured in an action
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at law, suit in equity, or other proper proceeding for redress, except
that in any action brought against a judicial officer for an act or
omission taken in such officer's judicial capacity, injunctive relief
shall not be granted unless a declaratory decree was violated or
declaratory relief was unavailable. For the purposes of this section,
any Act of Congress applicable exclusively to the District of
Columbia shall be considered to be a statute of the District of
Columbia.

Therefore, in order to state a claim under 42 U.S.C. § 1983, the plaintiff must demonstrate

that a person acting under color of state law deprived him of the rights guaranteed by the

Constitution or federal laws.  Rendall-Baker v. Kohn, 547 U.S. 830, 838 (1982).  However, it is clear

that CMS (Corrective Medical Services) is not a “person” for purposes of 42 U.S.C. § 1983 and

should be dismissed from this action with prejudice.  See Brooks v. Pembroke City Jail, 722 F.Supp.

1294, 1301 (E.D.N.C.1989) (claims under § 1983 are directed at “persons,” therefore, a jail, or the

like, is not amendable to suit).

B.    Jael Fulton 

 Pursuant to Rule 8(a) of the Federal Rules of Civil Procedure, “[a] pleading which sets forth

a claim for relief, whether an original claim, counter-claim, cross-claim, or third-party claim, shall

contain (1) a short and plain statement of the grounds upon which the court’s jurisdiction depends

. . . (2) a short and plain statement of the claim showing that the pleader is entitled to relief, and (3)

a demand for judgment for the relief the pleader seeks.” (Emphasis added).   “And, although the

pleading requirements of Rule 8(a) are very liberal, more detail often is required than the bald

statement by  plaintiff that he has a valid claim of some type against defendant.” Migdal v. Rowe

Price-Fleming International, Inc., 248 F.3d 321, 326 (4th Cir. 2001) (citation and internal quotations

omitted).

In this case, the plaintiff makes no specific allegations of a violation of any constitutional
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right against the named defendant, Jael Fulton.  Instead, it appears that the plaintiff merely names

defendant Fulton in his official capacity as the Director of Medical Services.  However, when a

supervisor is not personally involved in the alleged wrongdoing, he may be liable under § 1983 if

a subordinate acted pursuant to an official policy or custom which he is responsible, see Fisher v.

Washington Metropolitan Area Transit Authority, 690 F.2d 1113 (4th Cir. 1982); Orum v. Haines,

68 F. Supp.2d 726 (D.D.  W.Va. 1999), or the following elements are established: “(1) the

supervisor had actual or constructive knowledge that his subordinate was engaged in conduct that

posed a ‘pervasive and unreasonable risk’ of constitutional injury to citizens like the plaintiff; (2)

the supervisor’s response to that knowledge was so inadequate as to show ‘deliberate indifference

to or tacit authorization of the alleged offensive practices,’ and (3)  there was an ‘affirmative causal

link’ between the supervisor’s inaction and the particular constitutional injury suffered by the

plaintiff.” Shaw v. Stroud, 13 F.3d 791, 799 (4th Cir.), cert. denied, 513 U.S. 813 (1994).  

“Establishing a ‘pervasive’ and ‘unreasonable’ risk of harm requires evidence that the

conduct is widespread, or at least has been used on several different occasions and that the conduct

engaged in by the subordinate poses an unreasonable risk of harm or constitutional injury.”  Id.  “A

plaintiff may establish deliberate indifference by demonstrating a supervisor’s ‘continued inaction

in the face of documented widespread abuses.’” Id. 

As the plaintiff fails to allege any personal involvement on the part of defendant Fulton, and

fails to make any allegations which reveal the presence of the required elements for supervisory

liability, the plaintiff fails to state a claim against that defendant.

C.    Defendants Roberts and Sole

In general, the Eighth Amendment prohibits “cruel and unusual punishment.”  Farmer v.
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Brennan, 511 U.S. 825 (1994).  The cruel and unusual punishment clause of the Eighth Amendment

applies to the States through the Due Process Clause of the Fourteenth Amendment to the United

States Constitution. See Wilson v. Seiter, 501 U.S. 294 (1991).

 In order to comply with the Eighth Amendment, prison punishment must comport with “the

evolving standards of decency that mark the progress of a maturing society.”  Estelle v. Gamble, 429

U.S. 97, 102 (1976).  “A  prison official cannot be found liable under the Eighth Amendment for

denying an inmate humane conditions of confinement unless the official knows of and disregards

an excessive risk to inmate health or safety;  the official must both be aware of facts from which the

inference could be drawn that a substantial risk of serious harm exists, and he must also draw the

inference.”  Farmer v. Brennan, 511 U.S. at 837.  

Moreover, while courts should  give deference to a jail official’s determination of what

measures are necessary to maintain discipline and security, “the unnecessary and wanton infliction

of pain” constitutes cruel and unusual punishment which is prohibited by the Eighth Amendment.

Whitley v. Albers, 475 U.S. 312, 321-22 (1986).   In order for a plaintiff to prove a claim of

excessive force, the plaintiff must first  establish that “the alleged wrongdoing was objectively

‘harmful enough’ to establish a constitutional violation.”  Norman v. Taylor, 25 F.3d 1259, 1262

(4th Cir.1994) (en banc), cert. denied, 513 U.S. 1114 (1995)(quoting  Hudson v. McMillian, 503

U.S. 1, 8 (1992)).  Second, the plaintiff must show that the prison officials inflicted unnecessary and

wanton pain and suffering.  Hudson, 503 U.S. at 6; Williams v. Benjamin, 77 F. 3d 756 (4th Cir.

1996). 

With regard to prison disturbances, whether unnecessary and wanton pain and suffering was

inflicted “ultimately turns on whether force was applied in a good faith effort to maintain or restore



1  In Norman, a jail officer began swinging his cell keys in the direction of the prisoner’s face
when the prisoner became disruptive.  The prisoner asserted that he put his hands up to cover his face, and
the keys hit his  right thumb causing his right hand to swell.  The Court ruled that the prisoner sustained
de minimis injuries proving that de minimis force was used.   

Further, the Fourth Circuit found in  Taylor v. McDuffie, 155 F.3d 479 (4th Cir. 1998), cert.
denied, 525 U.S. 1181 (1999), that the detainee’s medical records revealed that as a result of the incident,
the detainee suffered from “abrasions on his wrists and ankles, slight swelling in the jaw area, tenderness
over some ribs and some excoriation of the mucous membranes of the mouth” and that such injuries were
de minimis.  

On the other hand, the United States Supreme Court has found that “bruises, swelling, loosened
teeth and a cracked dental plate” are not de minimis. Hudson at 10. 
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discipline or maliciously and sadistically for the very purpose of causing harm.’” Whitley,  475 U.S.

at 320-21. In determining whether the defendant acted maliciously and sadistically, the following

factors should be balanced: (1) “the need for application of force”; (2) “the relationship between the

need and the amount of force that was used”; (3) “the extent of the injury”; (4) the threat reasonably

perceived by the responsible official; and (5) “any efforts made to temper the severity of a forceful

response.”  Id. at 321; see also Williams, 77 F. 3d at 762. 

 Moreover, in the Fourth Circuit, “absent the most extraordinary circumstances, a plaintiff

cannot prevail on an Eighth Amendment excessive force claim if his injury is de minimis.” 

Norman, 25 F.3d at 1263.1  A de minimis injury reveals that de minimis force was used.  Id. at 1262.

However, the Fourth Circuit has also acknowledged that in certain circumstances a claim may be

made even if the injury is de minimis.   Specifically, the Fourth Circuit has stated:

There may be highly unusual circumstances in which a particular application of force
will cause relatively little, or perhaps no, enduring injury, but nonetheless will result
in an impermissible infliction of pain.   Cf. Hudson, 503 U.S. at ----, 112 S.Ct. at
1000 (“diabolic” or “inhuman” physical punishment unconstitutional, regardless of
injury).   In these circumstances, we believe that either the force used will be “of a
sort ‘repugnant to the conscience of mankind,’” and thus expressly outside the de
minimis force exception, see Hudson, 503 U.S. at ----, 112 S.Ct. at 1000 (citations
omitted), or the pain itself will be such that it can properly be said to constitute more
than de minimis injury.
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Norman, at 1264, n. 4.

Here, the plaintiff has alleged injuries that are more than de minimis.  Moreover, the kind of

behavior alleged in the complaint, if true, could establish a violation of the Eighth Amendment.

Accordingly, the undersigned is of the opinion that Plaintiff’s claim of excessive force against

defendants Roberts and Sole should not be dismissed at this time and that said defendants should

be made to answer the same.

IV.    Recommendation

In consideration of the foregoing, the undersigned makes the following recommendations:

(1) the plaintiff’s claims against defendant CMS Medical Services be DISMISSED with

prejudice and CMS be dismissed as a defendant in this action;

(2) the plaintiff’s claims against Jael Fulton be DISMISSED with prejudice and Jael Fulton

be dismissed as a defendant in this action; and

(3) the plaintiff’s excessive force claim against defendants Roberts and Sole proceed, and

that those defendants be SERVED with a copy of the summons and complaint through the United

States Marshal Service.

Within ten (10) days after being served with a copy of this recommendation, any party may

file with the Clerk of Court written objections identifying those portions of the recommendation to

which objection is made and the basis for such objections.  A copy of any  objections should also

be submitted to the Honorable John Preston Bailey, United States District Judge.  Failure to timely

file objections to this recommendation will result in waiver of the right to appeal from a judgment

of this Court based upon such recommendation.   28 U.S.C. § 636(b)(1); Thomas v. Arn, 474 U.S.

140 (1985); Wright v. Collins, 766 F.2d 841 (4th Cir. 1985); United States v. Schronce, 727 F.2d
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91 (4th Cir. 1984), cert. denied, 467 U.S. 1208 (1984).

 The Clerk is directed to send a copy of this Opinion/Report and Recommendation to the pro

se petitioner by certified mail, return receipt requested, to his last known address as shown on the

docket.

DATED: May 23, 2008.

/s John S. Kaull
JOHN S. KAULL
UNITED STATES MAGISTRATE JUDGE


