IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA

KEITH LEARIE ALLEN,
Petitioner,

V. CIVIL ACTION NO. 1:09¢cv78
(Judge Keeley)

WARDEN JOEL J. ZIEGLER,

Respondent.

REPORT AND RECOMMENDATION

I. BACKGROUND

OnJune 12, 2009, the pro se petitioner, Keith Allen, an inmate at FCI Morgantown, filed an
Application for Habeas Corpus Pursuant to 28 U.S.C. §2241. The petitioner paid the required filing
fee on that same date. On June 15, 2009, the undersigned made a preliminary review of the petition
and determined that summary dismissal was not warranted. Accordingly, an Order to Show Cause was
issued against the respondent. On August 14, 2009, the respondent filed his response by filing a
Motion to Dismiss or in the Alternative, Motion for Summary Judgment. On August 18, 2009, a
Roseboro Notice was issued. To date, the petitioner has failed to file a reply.

Il. EACTS

On or about October 16, 2007, the petitioner was indicted in the Northern District of Ohio,
along with two co-defendants, on various drug and firearm charges. On December 6, 2007, pursuant
to a written plea agreement, the petitioner pleaded guilty to possession with intent to distribute
approximately two kilograms of cocaine, in violation of 21 U.S.C. 88 841(a)(1) and (b)(2)(B), and

possession of a firearm in furtherance of a drug trafficking crime, in violation of 18 U.S.C. §



924(c)(1)(A). On February 21, 2008, the petitioner was sentenced to 68 months on the drug charge,
to run consecutively with a 34 month sentence on the weapon charge, for a total of 102 months
imprisonment. (Doc. 11-2, pp. 1-2).

The petitioner did not file a direct appeal. However, on February 17, 2009, the petitioner filed
a motion to vacate or correct his sentence, which was confined to a challenge of his conviction and
sentence under 18 U.S.C. § 924(c). Specifically, the petitioner argued that the facts of his case, as set
forth in the plea agreement and at the plea hearing, did not support his conviction under 8 924(c). The

petitioner based his sufficiency argument on the decision in Bailey v.. United States, 516 U.S. 137

(1995)* and argued that the government had failed to demonstrate that he actively used a firearm in
connection with drug trafficking. In addition, he alleged that, under Bailey, the fact that the firearm
was “allegedly in a place near drugs could not be charged under § 924(c)(1).” Accordingly, the
petitioner argued that his conviction was unsupported. (Doc. 11-2, p. 6).

In denying the petitioner’s motion to vacate, the sentencing court noted that in response to the
Bailey decision, Congress amended § 924(c) which now provides for a mandatory minimum sentence
of 5 years for “any person who, during and in relation to any crime of violence or drug trafficking
crime (including a crime of violence or drug trafficking crime that provides for an enhanced
punishment if committed by the use of a deadly or dangerous weapon or device) for which the person
maybe prosecuted in any court of the United States, uses or carries a firearm, or who, in furtherance

of such crime, possess a firearm [...].” 18 U.S.C. § 924(c)(1)(A)(l). The court then noted that the plea

'In Bailey, the Supreme Court addressed an earlier version of § 924(c) which prohibited
*“using or carrying a firearm during and in relation to “drug trafficking.” Applying the common
dictionary term for the word “use” the Bailey Court held that § 924(c)(1) required “evidence
sufficient to show an active employment of the firearm by the defendant, a use that makes the
firearm an operative factor in relation to the predicate offense.” Bailey at 143 (emphasis in the
original). Accordingly, the Court concluded that the mere presence of a firearm at the scene, or the
storage of a firearm near drugs or drug proceeds, did not support a conviction under the statute. Id.
at 149.



agreement specifically provided that the petitioner transported two kilograms of cocaine in his vehicle
for the purpose of conducting a drug transaction. The petitioner further possessed a loaded .32 caliber
semi-automatic pistol in the rear pocket of the passenger’s front seat, which, according to the plea
agreement was within reach of the petitioner. Finally, as part of the plea agreement, the petitioner
conceded that the firearm was “used to facilitate the criminal activity charged in the indictment.” (Doc.
11-2, p. 8). Therefore, the petitioner’s motion to vacate was dismissed on the grounds that: (1) the
facts in the plea agreement properly supported his conviction under 8 924(c); and, (2) the petitioner
was procedurally barred from attacking his conviction and sentence because he could not show “cause”
for the default and actual “prejudice” resulting for the alleged errors, or that he was actually
“innocent.” (Doc. 11-2, p. 9).

I1l. CONTENTIONS OF THE PARTIES

The petitioner asserts that possession of a pistol to protect himself in connection with his drug

manufacturing did not constitute “use” under § 924(c). Citing the decision in U.S. V. Triestman, 124

F.3d 361 (2™ Cir. 1997)?, the petitioner argues that although he has already brought a §2255 motion
pertaining to his § 924(c) conviction, serious due process and Eighth Amendment questions might arise
if 8 2255 were the only means available to him by which to attack his sentence. As relief, the
petitioner requests that this court vacate his 8§ 924(c) conviction along with the 34 months running
concurrent to his 68 month sentence.

The respondent argues that the petitioner’s claims do not merit relief under Section 2241. In
the alternative, the respondent argues that should this court determine that the petitioner is entitled to
further review, his claim should be transferred to the United States District Court for the Northern

District of Ohio.

2The petitioner cites this case as 178 F.3d 624 (2™ Cir. 1999). However, that is a
subsequent appeal of the resentencing that resulted from the grant of his habeas relief.
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IV. STANDARD OF REVIEW

A. Motion to Dismiss

“A motion to dismiss under Rule 12(b)(6) tests the sufficiency of a complaint; importantly, it
does not resolve contests surrounding facts, the merits of a claim, or the applicability of defenses.”

Republican Party of N.C. v. Martin, 980 F.2d 943, 952 (4th Cir.1992) (citing 5A Charles Alan Wright

& Arthur R. Miller, Federal Practice and Procedure 8 1356 (1990)). In considering a motion to dismiss
for failure to state a claim, a plaintiff's well-pleaded allegations are taken as true and the complaint is

viewed in the light most favorable to the plaintiff. Mylan Labs, Inc. v. Matkari, 7 F.3d 1130, 1134 (4th

Cir.1993); see also Martin, 980 F.2d at 952.

The Federal Rules of Civil Procedure “require[ ] only ‘a short and plain statement of the claim
showing that the pleader is entitled to relief,” in order to ‘give the defendant fair notice of what the ...

claim is and the grounds upon which it rests.” ““ Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007)

(quoting Conley v. Gibson, 355 U.S. 41, 47 (1957)). Courts long have cited the “rule that a complaint

should not be dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff can
prove no set of facts in support of [a] claim which would entitle him to relief.” Conley, 355 U.S. at
45-46. In Twombly, the United States Supreme Court noted that a complaint need not assert “detailed
factual allegations,” but must contain more than labels and conclusions” or “a formulaic recitation of
the elements of a cause of action.” Conley, 550 U.S. at 555 (citations omitted). Thus, the “[f]actual
allegations must be enough to raise aright to relief above the speculative level,” id. (citations omitted),
to one that is “plausible on its face,” id. at 570, rather than merely “conceivable.” Id. Therefore, in

order for a complaint to survive dismissal for failure to state a claim, the plaintiff must “allege facts

sufficient to state all the elements of [his or] her claim.” Bass v. E.l.DuPont de Nemours & Co., 324

F.3d 761, 765 (4th Cir.2003) (citing Dickson v. Microsoft Corp., 309 F.3d 193, 213 (4th Cir.2002);

lodice v. United States, 289 F.3d 279, 281 (4th Cir.2002)). In so doing, the complaint must meet a
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“plausibility” standard, instituted by the Supreme Court in Ashcroft v. Igbal, where it held that a

“claim has facial plausibility when the plaintiff pleads factual content that allows the court to draw the

reasonable inference that the defendant is liable for the misconduct alleged.” Ashcroft v. Igbal, 129

S.Ct. 1937, 1949 (2009). Thus, awell-pleaded complaint must offer more than “a sheer possibility that
a defendant has acted unlawfully”” in order to meet the plausibility standard and survive dismissal for
failure to state a claim. Id.

B. Summary Judgment

The Supreme Court has recognized the appropriateness of Rule 56 summary judgment motions

in habeas cases. See Blackledge v. Allison, 431 U.S. 63, 80 91977). So too, has the Fourth Circuit

Court of Appeals. Maynard v. Dixon, 943 F.2d 407 (4" Cir. 1991). Pursuant to Rule 56¢ of the

Federal Rules of Civil Procedure, summary judgment is appropriate “if the pleadings, depositions,
answers to interrogatories, and admissions on file, together with the affidavits, if any, show that there
IS no genuine issue as to any material fact and that the moving party is entitled to judgment as a matter
of law.”

Motions for summary judgment impose a difficult standard on the moving party; for it must

be obvious that no rational trier of fact could find for the nonmoving party. Miller v. Federal Deposit

Ins. Corp., 906 F.2d 972, 974 (4" Cir. 1990). However, the “mere existence of a scintilla of evidence”

favoring the nonmoving party will not prevent the entry of summary judgment. Anderson v. Liberty

Lobby, Inc., 477 U.S. 242-252 (1986). To withstand such a motion, the nonmoving party must offer
evidence from which a “fair-minded jury could return a verdict for the [party].” 1d. “If the evidence

is merely colorable, or is not significantly probative, summary judgment may be granted.” Felty v.

Graves-Humphreys Co., 818 F.2d 1126, 1128 (4™ Cir. 1987). Such evidence must consist of facts
which are material, meaning that they create fair doubt rather than encourage mere speculation.

Anderson, 477 U.S. at 248. Itis well recognized that any permissible inferences to be drawn from the
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underlying facts must be viewed in the light most favorable to the party opposing the motion.

Matsushita Elec. Industrial Co. V. Zenith Radio Corp., 475 U.S. 574, 587-88 1986).

V. ANALYSIS

A. Lack of Jurisdiction

Prisoners seeking to challenge the validity of their convictions or their sentences are required
to proceed under section 2255 in the district court of conviction. A petition for writ of habeas corpus,
pursuant to section 2241, on the other hand, is intended to address the execution of a sentence, rather
than its validity, and is to be filed in the district where the prisoner is incarcerated. While the terms
of section 2255 expressly prohibit prisoners from challenging their convictions and sentences through
a habeas corpus petition under section 2241, there is nonetheless a “savings clause” in section 2255,
which allows a prisoner to challenge the validity of his conviction under section 2241 if he can
demonstrate that section 2255 is “inadequate or ineffective to test the legality of his detention.” Title
28 U.S.C. § 2255. A petitioner bears the burden of demonstrating that the section 2255 remedy is
“inadequate or ineffective,” and the standard is an extremely stringent one. In the Fourth Circuit,
section 2255 is deemed to be “inadequate and ineffective” to test the legality of a conviction only
when all three of the following conditions are satisfied:

(1) at the time of the conviction, the settled law of this Circuit or of the
Supreme Court established the legality of the conviction;

(2) subsequent to the prisoner’s direct appeal and first section 2255
motion, the substantive law changed such that the conduct of which
the prisoner was convicted is deemed not to be criminal, and

(3) the prisoner cannot satisfy the gate-keeping provisions of section
2255 because the new rule is not one of constitutional law.

See In re Jones, 226 F.3d 328, 333-34 (4" Cir. 2000) (emphasis added).

In this case, the petitioner is not challenging the execution of his sentence, but instead is



challenging the imposition of his sentence. In particular, he is alleging again that there was insufficient
evidence to sustain his conviction under 8§ 924(c). Although the petitioner has not raised the savings
clause, it is clear that he is not entitled to its application. In the instant case, even if the petitioner
satisfied the first and the third elements of Jones, violation of 18 U.S.C. § 924(c) remains a criminal
offense, and therefore the petitioner cannot satisfy the second element of Jones. Consequently, the
petitioner has not demonstrated that 82255 is an inadequate or ineffective remedy, and he has
improperly filed a 82241 petition.

Furthermore, to the extent that the petitioner relies on the decision in Triestman, supra, for

support of his right to file a § 2241 petition, the same is misplaced. In Triestman, the petitioner was
sentenced and both his appeal and § 2255 petition were dismissed before the decision in Bailey was
issued. Furthermore, when the petitioner in Triestman subsequently moved for permission to file a
successive § 2255 petition, his motion was denied because his argument relied neither on newly
discovered evidence nor on a new rule of constitutional law, as is required for certification of a
successive 8 2255 petition. Therefore, the court noted that serious due process and Eighth Amendment
questions might arise if § 255 were the only means available for Triestman to attack his sentence.
Accordingly, the court held that Triestman could pursue his Bailey challenge pursuant to a § 2241
petition in these highly unusual circumstances. Triestman at 380.

In the instant case, no such unique circumstances exist. The petitioner was sentenced and
dismissed on his 8 2255 habeas proceeding post-Bailey. Therefore, no change of law exists as it did
in Triestman. In truth, the petitioner is simply attempting to litigate again the same issues that were
raised and decided in his §2255 motion

VI. RECOMMENDATION

Based on the foregoing, the undersigned recommends that the respondent’s Motion to Dismiss

or in the Alternative, Motion for Summary Judgment (Doc. 10) be GRANTED and the petitioner’s



82241 petition be DENIED and DISMISSED.

Any party may file, within ten (10) days after being served with a copy of this
Recommendation, with the Clerk of the Court, written objections identifying the portions of the
Recommendation to which objections are made, and the basis for such objections. A copy of such
objections should also be submitted to the Honorable Irene M. Keeley, United States District Judge.
Failure to timely file objections to the Recommendation set forth above will result in waiver of the
right to appeal from a judgment of this Court based upon such Recommendation. 28 U.S.C. 8§

636(b)(1);Thomas v. Arn, 474 U.S. 140 (1985); Wright v. Collins, 766 F.2d 841 (4th Cir. 1985);

United States v. Schronce, 727 F.2d 91 (4th Cir. 1984), cert. denied, 467 U.S. 1208 (1984).

The Clerk of the Court is directed to mail a copy of this Report and Recommendation to the
pro se petitioner by certified mail, return receipt requested, to his last know address as shown on the
docket sheet. The Clerk of the Court is further directed to provide a copy of this Report and
Recommendation to all counsel of record, as applicable, as provided in the Administrative Procedures
for Electronic Filing in the United States District Court.

DATED: September 23, 2009
/sl James E. Seibert

JAMES E. SEIBERT
UNITED STATES MAGISTRATE JUDGE




