FILED

SEP 17 2012
IN THE UNITED STATES DISTRICT COURT _ piit
FOR THE NORTIIERN DISTRICT OF WEST VIRGINIA LS DISTRICT COLRI
CLARKSEURG. WY 2630l

JEFFREY HOWARD LYMNCH.

Plaintiff,
W, CIVIL ACTION MO, 1 10ev X0
tJudze Kecley)
MICHAEL ASTRUE, COMMISSIONER OF
SOCIAL SECURITY.
Defendant.

REPORT AND RECOMMENDATION/OPINION

On December 22, 2010, Jefirey Howard Lynch| "Plamtidff ] filed a Complaint secking judicial
review pursuant to 42 U.S.C. § 405(p) of an adverse decision by Defendant, the Commissioner of
Social Security ["Defendant™]. The Count referred the matter w the endersigned United States
Maogistrate Judge, who on October 31, 2011, issued a Repont and Recommendation recommending
that Plantilf's Motion for Summary Judgment be granted. and the claim be remanded o the
Commissioner, [Docket Entry 20]. On Movember 14, 2011, both parties filed objections w the
Report and Recommendation. On March 30, 2012, the Distsict Cournt adopted the undersigned’s
Report and Recommendation, granting PlaintifTs Moton for Summary hudgment in part and
remanding the action o the Commissioner for further proceedings pursnant to the Fourth Sentence
of 42 V5.0 § 405(g) [Docket Emry 23],

On Aprl 25, 2012, Flaintiff filed an "Application for Attorney’s Fees” secking altomey’s
fees and expenses in the amount of $7.727 48, representing 37.9 hours arud 10, Thours of work by
Plaintiff"s counsel, Tunmby F. Copan sod 8 Parsfepal, respectively, plus $189.84 in expenscs

[Docket Entry 25]. Defendant (ile] o “Respense™ w Plaintff's petition for attorney’™s fees on May



8. 2012 [Docker Entry 26]. Plaintiff filed a Reply on May 11, 20012[Docket Entry 27). This matter
was referred 10 the undersigned Urined States Magistrate Judge for Report and Recommendation by
United States Disteict Judge Leene M. Keeley an May 11, 2012 [Dacket Emry 28],

Pursuam to the EAJA, a plamtils attomey is entitled to a fee award if: (1) the claimant is
the prevailing party; (2) the government’s position was pot “substaniially justifisd;™ (3} no special
circumstances make an aword unjust; anad (4) the claimant timely filed his petition and an temized

statement within thirty days of the final judgment, 28 U.5.C § 2412; Crawford v, Sullivan. 933 F.2d

655, 656 (4" Cir, 1991).

The Comimissioner objects to the PlaintilT's fee petition on the basis that: 1y His [tigation
provsition was substantaally pustilied; and, inthe altemative, 2) Counsel’s foe petition is unreasonable.
ard should therefore be reduced,  Plaintiff first argues that the Commissioner’s position was not
substantially justified. In Hyatt v, Bambart, 315 F.3d 230 (4" Cir. 2002), the Fourth Circuil

explained the phrase “substantially justified™ as Follows:

Under § 24 1203 1 A ) of the EAJA, the court shall award to a prevailing party other
than the United States fees and other expenses | . incurred by that party in any civil
action {other than cases soendmg intort) . brought by or against the United States
mn any eourt having jurisdiction of that acticn. wiless die conert fincds that the postiion
of the United Stases was subsranticlly fustified o that special circumstances make an
award unjust, £ {emphasis added). The award of attomeys’ fees w0 9 prevailing
party. therefore. “is mandatory wniesy the povermment can demonstrate that its
position was ‘substantially justified,” " £EOC v, Clay Printing Co, 13F.3d 813, 8]5
{dih Cir 1994 ) or that special ciccomstances make an sward unjust, " Substantially
Justified” means “justified wa degree that could satisly a reasonable persen” or
haviog a “reasonahle basis both in law and Baer” ™ 1 (quoting Piepee v Eoedernew sl
4B7 LIS 552 SaS (085 O 2540, 1071 LoEd 2d 490 (1988, “Whethet o ot the
position of the United States was substantially justified shall be determinesd on the
basis of the record {including the record with respect 1o the actiom or Tailure to act by
the agency upon which the civil action is based) which 1s made in the civil action for
which fees and other expenses are sought” 28 RS.C A § 2410001108 And. in
deterrninig “whether the government acted reasonably in cavsing the littgation or




in taking a stance denng the Litigation,” we most consider the “wetality of the
circumstanees.” Bogrnole Kive (01 s, 991 F2d 132, 139 (4h
Cir 19493} We review the district court's determination that the S5A's position was
not “substantially justified™ for an abuse of discretion. See Plerce, 487 118, o 562-
A3, 108 5.Cr. 2541.

Id. at 244-245,

In his “Statement of Errors™ Plaintiff comtended: 1) The ALT's denial relied upon omly a pant
of the State agency reviewing physicions’ and psychologists” Residueal Function Reports and
Psychatric Review Technigques which were inconsistent with the rest of the opinicns: 2) The denial
lacks substantial evidence to suppoet the credibility foding and crucially relies upon speculation; 3)
The AL speculated in findug that 1t was hikely that the claimant’s father would reguire significant
care by Lynch; 4) Lynch’s imated elaily activities are verified to a reasonable degree of cenainty;
3) Thut physical therapy records reflected an imjury to the neck while changing a tire does not
provide substantial evidence, by itsclf. or with the other factors discussed in the decision to discoum
the daily activities: 6} The ALI's reliance upon a lack of trearment is imsuffcient where there is no
dispute that claimant bad a very severe event which caused very significant impairments; and ¥
Speculation that secondary gein may kave been a consideration in the claimant’s decision to file an
application for disability bencfits does not impeach Plaintiff's ceedibility. [Docket Entey 9]

Plaintiff's counsel attached an " Appendix Regarding Missing Documents.” mrhis Statement
of Errors, stating that he had oot handled the case at the administeative level, and that previows
counsel informed him there were records that “would have been submitied” to Social Sccurity. but
that were not contained i the record. The attachment contained some actual documents and also

summarized the documents prior counsel’s paralegal apparently told cusrem counsel “would have

Lad



been submined” The very last semtence of this “appemdin™ states: YIn view of this incomplete
reeord, if the Count does not want to award benefigs, it should remand for the ALT o make his
decizion on a complete record, and oeder fees For tns stage of the work,” Signilicant to the issue of
atporney Tees is the fact that Plamtiff did not formally move for the Coun to include these records

or formally move for remand for new and material evidence submitted 10 the Court.

In Defendant’s BMoton for Summary Judgment, he arpued: 1) Thanthe ALY reasonably relisd
upon the State agency physicians” assessments: 2) That the ALJ reascnably found Plaintitf's
testimony not credible based on contradictions between his statements and testimony that his balance
was worsening and physical thermapy notes showing improvernent with ambulation and geing up and
down stairs, contradictions between Plaintiff s westimony about frequent headaches and his repont
t Ior. Fipel that his headaches had “sigmificamby resolved,” comradictions between Plaintiffs
testimony regarding his reduced viston and the lack of any supporting vision testing, contradictions
between Plaimidf s testimony that he is totally disabled and treatanent notes idicating he injured his
neck while changing a tire, contradictions between s testimony snd emergency room reconds
indicating he denied numbness or weakness inhis arms or legs, comradictions between Plaintiff s
and his mother's testimony regarding his poor memory and treatment rotes from Dr. Crisan showing
no memory imparment, the lack of work -related limatations imposed on Plaintiff from any weating
physician, contradictions between Plaintifts westimeny about his greatly restricted daily activiries
and evidence indicating he stays home with his bedridden father and imjured his neck changing atire,
and Plamifls docomented financial problems and desire for secondary gain; 3) That the ALL
reasonably considered daily activities and other factors to assess Plaintifi s credibility; 4) Evidence

that Plaineiff changed a tire is relevam to the ALT s credibility analysis; 5) PlammidT s lack of medical



treatment supparts the ALLs reasonable eredibility finding: 67That the ALT reasosahly considersd
sccondary gain as one motive for PlaintiT s westimeny; and 7)Remand is not required o consider

Flainulls appendix, new evidence, or extra-record evidence. | Docket Entry 11].

Plamntdf filed a Reply, describing the evidence he submitted post-admanisirative level, and

formally arguing for the first time for remand 1o the Commissioner for new evidence. | Docket Entey

12]iMay 5, 2011},

Defendant moved for permission to file a Surreply which was pramied.  In his sumeply,
Defendant first argued that the Court should not consider the reply becasse Plaintitf had never
requested remand in his opening brief, and also that the newly-submitted evidence was s new or
malerial, and that good cause did not exist for the failure w submit it a the administrative level

[[ocket Entry 14) (May 12, 2011).

Plaintitt filed a "Motion to Peemit Further Memorardum in Support of Maotion to Reverse
and Remand to Consider Even More Addiional Medicsl Records and Memorandum Wself” |Docket

6] {August 25, 2011).

Defendant then filed a Response to Plaintiff s hMotion for further memorandum. |Docket

Entry 17] {August 31. 20011).]

Plainaiff filed a "Second Motion wo Permit Further Memuorandiem in Suppert of Motion o
Beverse and Bemand to Consader BEven BMore Additions] Medieal Becords and Memorandom Hsclf™

[ Docker Entey 18] (Seprember &, 20011).

The undersigned emtered a Repert and Recommendation on October 31, 2011, specifically

finding Plaintitf had not shown pood cause for his feilure 1w submit the evidence at the



administrative level, and therefore denying the motion to remand contained in the Reply, as well as
the motion w permit further memorandum and evidence and the second motion to submit further

memarandum and evidence. | Dockst Entey 20,

The undersigned did tind in the Report and Recommenrdation that substantial evidence did
nol support the ALY s determination that Plamtiff wes not disabled, because: 1) The State agency
physigian’s opinion on which the ALY relicd was submitted before Plaintff ganed 50 pounds and
was diagnosed as obese; 23 The State agency psychologist’s opinion upon which the ALI relied was
submitted before Plammiidf began seeing a psychiateist, and before much of the mental health evidence
was even inexiitencs; and 3) The ALT' s credibilanny determination was not supporied by substantial
evidence becauwse the ALY did not discuss Plaintiff's obesity or depression, which were both
diagnosed afier he applied for Disability, but while the marter was still at the administrative level.

While not precisely for the reasons Plaintilf argued in his Statement of Errors. the
undemagned fimds Delendam was not substantially justified, because the ALY expressly gave great
weight o, and relied. at least in part, on State agency reviewing physician opinions that wers hased
on evidence prior to Scptember 2008, over a year and a half before the ALT's decision. and
substantial evidence was submitted subsequent to those opinions., Further, that later evidence
included the dagnoses of obesity and depression which the undetsigned found were omitted and

therefore affected the credibality determination. Further, althoupgh PlaintlT did mo aflege the

“As stated in the Report and Recommendation, Plairtitfs current lawyer did not handle
the case at the administrative level; however, Plaimif! was represented by one lawyer at the AL
level and ancaher at the Appeals Council level. Neither ever ramsed the msue of the record being
incomplets.



impairments of obesity or depression in his applications. those conditions were. as noted, diagnosed

later, and were in the record and discussed at the admimistrative hearing,

There 15 no dispute that Plaintiff 1s a “prevailing party.” and there is no allegation that

“spectal circumstances make an award unjust” or that Plaintifts petition was not timely Tiled. 28

U.S.C § 231 2: Crawford v, Sullivan, 935 F. 24635, 656 (47 Cir. 1991). The award of attorneys' fees

15 therefore mandatory. EEOC v, Clay Prioting Co, 13 F 3d 813, 815 (4th Cir. 1994).

In the alternative, the Commissioner argues the number of hours reguested by counsel is
excessive and should be reduceld. Attomey fees and expenses under the EAJA must be reasonable.
Ses TS50 §5 24120d)10 20 A). Counsel has an cthical duty to make a pood faith effort wo exclude

“excessive, redundant, or otherwise unnecessary’” hours from the fee petition. Hensley v, Eckerhart,

da] UL A 424, 43301983 The distsict court Bas discretion o deterrnine o reasonable fee oward, See

2508 241 2 by Pierce v, Ulnderwossl, 48T LS 332 (1988 (oited in May v Sullivan, 936 F.2d

177 (4" Cir. 1991). The Commissioner does not dispute the hourly rate charged by counsel. and the
urslersigned  Ginds that counsel’s requested hourly rate of $182.75 for himself and $30.00 for his

paralegal reasonable.,

Diespite having found the defendant’s position was not substantially justified, the undersigned
agrees with Defendant that the number of hours requested by cownsel is excessive and unreasonahle,
and should be reduced. The undersigned sympathizes with counsel, having inherited a difficult case
in which much evidence was missing. for whatever reason. Further. counsel was zealous in making
up for what appears to be a lack of diligence and an expressed lack of experience hy previouws

counscl in this matter. The goal of the EAYA however, Yis to penalize unressomable behavior on the



part of the govermnment without impairing the vigor and flexibility of its liigating position.”

Crawford v. Sullivan, 935 F.24 635 (47 Cir. 1991). The undersigned docs not interpret that
declaration by the Fourth Circuit as providing for inclusion of extraordinary fees based on counsel's
need 1o Follow earlier. ineffective representation by eiher counsel. No fees are thereflore considered

for the ssue of new reconds, either by counsel or his paralegal.

Upon consideration of all which, the undersigned finds the following o be reasonable times

and attorney fees for this matier:

3 hours for preparing 1o file the complaing, and reviewing the Answer and record.
Il hours for warking on the brief

0.5 hour for review of decision

145  hour for ohjections

0.3 hour for review of decision

Toral: 5283263

The undersigned therefore finds the fee requested for representation of Plainmtiff before the
court i this matier is excessive and recommends Plaintiff be awarded $2.832.63 for time spent

litigating this claim before the Court.

Plaintiff next requests an addaxional 34735.15 in fees for 2.6 hours spent working on the
application for EAJA fees as well as 336552 for 2 hours working on the reply to Defendant™s
response 1o the application. The undersigned first notes that the United States Supreme Court has

found that hours expended litipating EAJA fee petitions are recoverable. See INS v Jean 496 175,




154, 11008, Cr 2316, 110 L, Ed, 2d 134 (1990). Moreover, the Supreme Count states that “[a)
request for attorney”s fees should not result in a second major littgation.” |d, at 437 5. Ctat 1941
In thas case Ploantal T was recpored 1o [tigate both the issue of substantial justilication as well as the
amount of hours claimed. The undersigncd docs find 4.6 hours excessive for an EAJA fee dispute,
however. Furthet. the Court had already denied all the motions to submit new evidence, and. now
linds that additional fees due to the faet that counsel ook the case alter other lawyers dropped i
wotld not promete the poal of the EAJA “to penalize unreasonable behavior on the part of the
eovemment.” In addition, the substantive issues upon which Plaintilt prevailed, being credibility
and relianee on state agency physician opinioms, ane nol novel, The undersigned does not find
persuasive counsel’s argument that the government, in effect, should have agresd 1o a stipulated

remzand, not tiled objections to the R&R, or not filed a sur-reply. in order 1o reduce fees,
The undersigned therefore finds that three hours for a total fee of 334825, is a reasonable

fee Tor litigating the EAJA fee umder the circumstances of this case for a wotal attorney’s fee of

BIIRNER.

Plaintilf also requests the Coon grant expenses in the amount of 515750 for photecopies,
2834 for postape, and 3400 for fax, as well as S106.41, for “outside serviees™ from the prior
paralegal and medical records. The EAJA statute allows for costs in litigation, in the Count’s
discretion. For the same reasons already stated, the undersigned denies the last two requests. From
g review of the recond, it appears 1o the undersigned that a largs pan of the copying and postage elso

relates o the disaliowed new records and maetions in support of inclusion of those reconds, The

Y



undersigned therefore believes, in his discretion, that half of those costs, or $94.42 should be

awarded b Plaintiff as costs.

In total. the undersigned finds Plaintiff should be compensated for $3475.30,

The Fourth Circuit, in Stephens ex rel, R.E v, Astrue, 565 F.3d 131 (4™ Cir. 20093, held that
attorney's fees under the EAJA are payable to the claimant, not the attorney (citing cases that clarify
that “|t]he EAJA was not enacted for the benefit of counsel to ensure that counsel gets paid.” Iathis

case, however, Plaintiff signed an unconditional assipnment of attorney s fees, costs, and expenses.

[Docket Entry 25].

RECOMMENDATION

For all the above reasens, the undersigned Magistrate Judge respectiully RECOMMENDS
the District Court GRANT IN PART AND DENY IN PART P'laintiff’s Application for Fees and
Expenses | Docket Entry 25]. The undersigned Magistrate Judge RECOMMENDS that the District
Court AWARD FPlaintiff 18.5 hours of attorney”s fiees at the rate of $182.75 per hour and costs of
$94.42 for a total of $3473.30, the total award to be paid o Plaintiff's counsel, in aceordance with

the assignment executed by Plaintiff

Any party may, within fourteen (14) days after being served with a copy of this Report and
Recommendation file with the Clerk of the Court written ohjections identifying the portions of the
Report and Recommendation to which objection is made, and the basis for such objection. A copy
of such objections should also be submitted to the Honorable Irene M. Keeley, United States District
Judpe. Failure to timely file objeetions to the Report and Recommendation set forth above will

result in waiver of the right to eppeal from a judgment of this Court based upon such proposed

10



Repont and Recommendation. 28 US.C. § 636db W 1) United States v. Schronce, T27 F.24 91 (4th

Cir. 1984, cert. denied, 467 115, 1208 (1984); Wright v, Collins, 766 F.2d 841 (4th Cir, 19850

Thomas v. Am, 474 LS, 140 {1985),

The Clerk of the Court is directed to send an awhenticated copy of this Report and

Recommendation o counsel of recornd,

_ , . o
Respectiully submitted this ,r',” day of - = :;ﬂa_-;;f:;‘;. 2012.

J ’
s

H’_:_gf_r(_______ . s o o IR el .fnl'_‘_
UNITEDSTATES MAGISTRATE JUIMGE

i, T



